Supplementary evidence submitted from Applicant for both HERE and Lower Third applications

1. Supporting Licensing Submission;

2. Brochure with photographs of the premises for HERE;

3. Brochure with photographs of the premises for The Lower Third;

4, Ingress / Egress / Dispersal Brochure;

5. Elevation Drawings to demonstrate the location of HERE and The Lower Third relative to
other buildings within the development; and

6. A copy of the Novus Leisure Decision.

7. Additional Conditions Proposed to the Police for HERE, St Giles Square, Denmark Place -

variation application



APPLICANT ‘S ADDITIONAL SUBMISSION

(1) THE LOWER THIRD, 26 Denmark Street & (2) HERE, St Giles Circus Site, Denmark Place

Supporting Licensing Submission

The development subsumed 10 Premises Licences (including Sin Nightclub) with alcohol hours
outside of framework being 136.5 per week. These were replaced with licences with alcohol hours
outside of framework of 31.5 — 41 per week (depending upon whether non-standard timings used).

HERE was part of that redevelopment and applied for framework hours plus 104 occasions until
02:00.

Closure of Astoria 1 and 2 (3,000 capacity) was mentioned in terms of loss of amenity, but it did not
factor into the calculation of alcohol hours beyond framework as those premises were not part of
this development. However, they remain relevant today. The applicant will expand upon this during
their evidence.

The Lower Third and HERE

The Lower Third is a state of the art grass music venue which trades to a capacity of 350. Its sister
venue, HERE, which has a capacity of 2,000 (but operates to 1,800) is a purpose built multi-purpose
live events venue.

Both venues have lost out on bookings to other venues in London who can offer later hours, such as
Koko, Camden Palace; Heaven Nightclub, Westminster; Ministry of Sound, Southwark; E1, Tower
Hamlets and Fabric, Islington.

Overall Site Security

In addition to the steps taken by the applicants, Outernet as a development has a central security
office located below the hotel. Itis manned 24 hours per day and there are over 200+ security
cameras across the site. The security guards employed by Outernet are linked to the control room
via radio and body worn video. Currently, 70% of those guards are FREC (First Responder Emergency
Care) trained, which qualifies them to deliver pre-hospital care treatment to individuals. They are
working towards 100% of the guards receiving this training. The course has been made available to
the security team working at both The Lower Third and HERE, with a number of them having
received the training.

Cumulative Impact — Location

Due to the location of the premises, the conditions proposed together with the operating policies
and practices have been tailored. The development itself (in terms of construction and operation)
has replaced late hours venues, and has taken steps to promote and address safety, crime and
disorder and public nuisance, acknowledging always that Cross Rail has changed the locality in terms
of volume of people coming to and leaving the area, or being attracted to the area.

Prior to these applications being submitted the applicants engaged with the responsible authorities
and CGCA. At that stage, there were no known issues or complaints regarding the operation of the



premises. Concerns have since been raised regarding noise from queues, smokers, customer
dispersal and increased levels of crime and disorder. The applicants have worked closely with
the Police, who have withdrawn their objections to the application for The Lower Third, and on
HERE, have agreed additional conditions and amendments to the hours. (See below).

There is a very strong and effective security team linked to both premises with enhanced training
working under the leadership of Robbie Naish. Events are risked assessed in advance and shared
with the authorities. Security outnumber what is required under the Premises Licences, and the
HERE premises benefits from its own central CCTV control room with a licensed CCTV operative
monitoring the cameras when the premises are operating. There is often an on site medic
working within HERE during events.

A number of specific issues have been raised by the residents:

e Smoking.
Amendments to the conditions in relation to smokers have been proposed following
discussions with the Police. In the main smokers are directed to the designed smoking areas
unless our risk assessment directs an alternative system dependant upon the event.
Denmark Place is surrounded by buildings contained within the development. The Outernet
security team carry out noise readings every 30 minutes up until midnight. At midnight
responsibility is handed over to the security team at HERE who complete readings and log
them every 30 minutes. In the Ingress brochure at page 12 the location of the smoking

areas for both venues has been indicated.

e Queues.
Queuing is very closely monitored and controlled at three points. Queuing is not simply
controlled close to the point of entry. As part of the applications, last admissions conditions
were discussed with Environmental Health and proposed within the application. They were
further amended following discussionwith the Police. See the Ingress brochure for details

of ingress and egress.

e Parking.
The applicants have negotiated 20% discount with three Q-Park car parks. This information
will be promoted on ticketing information and on their website. To address the parking
situation on Denmark Street the applicant, working in conjunction with the Outernet
security team, monitor and discourage patrons from parking illegally. If cars have parked
illegally then security have in the past contacted Camden Council who have come and
ticketed the vehicles. The operators are currently in discussion with the Council regarding
the use of cones.

Following a request for further information made by the CGCA, and to support this statement,
the applicants enclose the following —

e Brochure with photographs of the premises for HERE.

e Brochure with photographs of the premises for The Lower Third.

e Ingress/ Egress / Dispersal brochure.

e Elevation drawings to demonstrate the location of HERE and The Lower Third relative
to other buildings within the development.



Proposed Amendments to the variation application for HERE

Following further consultation with the Police, the applicants have agreed to (and wish to request) an
amendment the current application.

Instead of seeking 154 occasions until 4am, the applicants wish to apply for —

e astatic 4am extension of licensable activities on Fridays and Saturdays.

e 10 occasions per year until 4am upon the basis of the Police being notified 14 days prior to
the event (or such shorter period as agreed with the Police).

e 40 occasions per year licensable activities to operate until 2am.
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Judgments

QBD, ADMINISTRATIVE COURT

CQ/1975/2010
N | Citation Number: [2011] EWHC 1045 (Admin
IN THE HIGH COURT OF JUSTICE
'S BEN ION
THE ADMINISTRATIVE COURT
Roval Courts of Justice
Strand
WC2
n 1 Aprif 2011
Before:
MR JUSTICE CRANSTON
Between:

THE QUEEN ON THE APPLICATION OF A3D2 LIMITED (t/a NOVUS LEISURE)
Claimant
v
(1) WESTMINSTER MAGISTRATES' COURT

(2) WESTMINSTER CITY COUNCIL
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Defendants

Computer- Aided Transcript of the Stenograph Notes of
WordWave Intemational Limited
A Merrill Communications Company
165 Fleet Street London EC4A 2DY
Tel No: 020 7404 1400 Fax No: 0207 404 1424

(Official Shorthand Writers to the Court)

Mr G Gouriet QC and Mr A Booth (instructed by Walker Morris) appeared on behalf of the Claimant

Mr David Matthlas QC (instructed by Westminster City Council, Legal Depariment) appeared on behalf of
the 2nd Defendant

JUDGMENT

{As Approved by the Court)

Crown copyright®
MR JUSTICE CRANSTON:
Introdugtion
1. This is a judicial review of a decision of District Judge Roscoe sitting at the Westminster Magistrates’

Court in December 2009. The judge dismissed an appeal by the claimant against the refusal by Westmin-
ster City Council ("the Council") to grant an application for 2 premises licence under the Licensing Act 2003
in respect of premises situated at 4- 6 Glasshouse Street, London.

2. The case raises a general issue about when courts should answer questions posed to them by the
parties. There is also the specific issue about the vaiue to be attached to a premises licence under the Li-
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censing Act 2003 covering premises which are closed and about to be demolished when that licence is sur-
rendered as part of an application for a new premises licence slsewhere.

The licence application and its refusal

3. The claimant is A3D2 Limited, trading as Novus Leisure ("Novus”). It has two premises licences at 4
- © Glasshouse Street, which runs between Regent Street and Piccadilly in central London. Thess licences
are for two nightclubs called Jewel Piccadilly ("Jewel") and the Velvet Rooms ("Velvet"), The licences per-
mit the sale of alcohol until 1am Monday to Saturday and 12.30am on Sunday; regulated entertainment, in-
cluding music and dancing until 1am Monday to Saturday, 12.30 on Sunday; and the provision of iate night
refreshment until between 1am and 1.30am, varying across the week.

4. In April 2008 Novus also acquired premises at a different nearby location, 72 Regent Street, for the
Cheers Bar and Grill ("Cheers"). That address in Regent Street is within the site of the famous Cafe Royal.
The premises licence for Cheers permitted licensable activities until 3am. Cheers closed permanently on 1
January 2009 and the Cafe Royal building was demolished in mid- 2009. Since the closure of Cheers,
Novus has continued to pay a fee of some £350 per annum for the continuation of the licence.

5, On 8 January 2009 Novus applied for a premises licence under the Licensing Act 2003 to use 4- 6
Glasshouse Street, from the basement to the fifth floor, as a single nightclub to be known as Jewel Piccadilly.
In the relevant form, Novus proposed to surrender the three existing licences, including that for Cheers, if
granted a new premises licence for the Glasshouse Street premises. The application was for longer hours
than permitted under the licences for Jewel and Velvet, including permission to sell alcohol untll 3am seven
‘days a week, for regulated entertainment, including the provision of facilities for music and dancing, untit 3am
seven days a week, and fo provide late night refreshment until 3.30am seven days a week. At this point the
demelition of the Cafe Royal building had not yet occurred.

6. The Novus application provoked a number of representations from the Metropolitan Police, Westmin-
ster's Environmental Health Department, and two local residents' associations, all opposed to its grant.
Consequently, Westminster's Licensing Sub- Committee considered the application on 21 May 2009. The
sub- committee was chaired by Councillor Bradley, with Councillor Evans and Councillor Marshali as the
other members. For Novus it was said that the surrender of the three licences, if the application was grant-
ed on the terms sought, would reduce the overall capacity of licensed premises significantly; the number of
people in the area would fall; and the total length of time licensable activities were permitted would also be
substantially cut, since the Cheers licence would end. The application did not seek to remove the 600 per-
son 3am capacity of the Cheers licence somewhere else, but merely to utilise the extra two hours that
Cheers had in Glasshouse Street. The new licences would effectively reduce licensable activities in a
"Stress Area".

7. The Sub- Committee considered the matter in the ordinary way, and at the end of the hearing Coun-
cillor Bradley announced that the apptication would be refused. First, he said, the Committee rejected the
argument that there was a finite and ideal level of cumulative activity in the area so that a reduction in one
part should be made good in another. It was possible to argue that stress in this area was such that any
reduction ought to be accepted. Secondly, explained Councillor Bradley, Cheers was a hole in the ground,
the Cafe Royal building being demolished, to be replaced by a six star hotel, which wouid no doubt have li-
censed premises as part of its activities. So it was not necessarily the case that Cheers would be replaced
elsewhere, and not on its own site. Finally, said councillor Bradley, the impact on nuisance and local resi-
dents was greater at Glasshouse Street. Having a 3am licence there was different from having the one
which existed at the Cafe Royal address.
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8. Novus appealed. In anticipation of the appeal, various materials were prepared, including two
statements by Inspector Neil Acheson, of the Metropoaiitan Police. In these statements, the Inspector said
that Cheers had been a problematic venue for his unit. That was due to the high number of thefts and vio-
lent incidents associated with the premises. By contrast, he said, on a visit to Velvet there were no signs af
drunkenness, unruly behaviour or underage drinking. On the whole, the clientele were good natured, in
their mid 20s (o late 30s and wearing smari casual attire. From his observations at Jewel, he was satisfied
that it was a comparatively well- run establishment, and at that time catered for a customer base who used it
as 2 "destination venue”. However, Inspector Acheson was fearful that should the premises be granted later
hours until 3am, the type of clientele would change, since it would then have the potential to become a
premises where people would visit after previously attending other bars and clubs in the locality. In his ex-
perience this type of venue generated problems since many of the customers would have consumed alcoho!
before entering, and were consequently more likely lo become invalved in crime and disorder.

The iudge’s decision_

9. Novus's appeal was listed before District Judge Roscoe at the City of Westminster Magistrates’ Courti.
for four days between 14 and 16 December 2009. By that date, although the Cheers licence was extant, the
club was closed and the premises demolished. At the hearing Novus was represented by Mr Andrew
Woods, a soficitor; Westminster by Mr Matthias QC. At the very outset of the hearing, the judge said that
she had read the papers and skeleton arguments, and wanted to raise an issue about her decision in the
Billionaire case, referred to in those papers. That was a case wrers an applicant said that it would surren-
der a premises licence for a club called Paper, if granted a new premises licence for a club called Blllionaire.
in the Billionaire case, Westminster accepted that planning permission had been granted for the new prem-
ises, but submitted that the surrender of the licence for Paper held little weight, since the building was due tc

be re- developed and Paper was due to close down in the foreseeable future.

10 The judge said that, in the Billionaire case, there had aiready baen many days of hearing and she
was not prepared for it to be delayed further. Her responsibility was to deal with the position at the time of
the appeal, and at that time Paper was still operational:

“In my view, a court should consider such a case at the time of the hearing. That does not mean that the
court cannot consider future matters. There can be exceptions to anything, for example if they guarantee
that there will not be a new premises licence on that site and give it whatever weight appropriate. Butin this
case the premises licence for Cheers Bar and Grill is offered for surcender, but that licence has no effect be-
cause there is no premises for it to operate.”

1. The judge then continued that, in her view, the surender of the Cheers licence would have no effect
under the Licensing Act 2003 or on cumulative impact. Therefore, in considering the hearing, that would be
the basis on which she would view the licence. It would be considering any effect in the increase in permit-
ted hours at Glasshouse Street. That was her preliminary view at that stage, having read the papers.

12. Mr Woods replied that that was not very helpful, but it was kind of the judge lo raise the matter at that
stage. It would have been unlikely that his clients wouid have made an application to Westminster without
the Cheers licence. It seemed a bit pointless to go through with the hearing if that was the judge’s view.

He did not know whether it would be appropriate for him to make submissions.

13. The judge responded that the Billionaire case had been raised by Mr Woeds in support of his client's
application before the Licensing Sub- Committee, and in the papers she had received for the current hear-
ing. She had hoped that her comments at that stage would be helpful. She then asked Mr Woods whether
he wanted to take instructions. Mr Woods agreed that he did, and after a short adjournment, he addressed
the judge on the value of the Cheers licence. In particular, he said that there was Wesiminster's contention
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tnat where premises are re- developed or change their use, the intention of the policy was to reduce the
number of the premises within the Stress Area through natural wastage.

14. The judge then said that all she was saying was that one looked at the premises as they existed at
the time. She was not saying that in every single case there was no value to such a surrendered licence:

“There can be an effect on the picture as a whole by the non- operation of one premises that can affect the
view of the situaticn as a whole. What 1 am saying is that | have some difficulties in seeing that by surren-
dering this licence there will be 600 people less coming into the West End Stress Area and therefore there
has been a reduction because of the fact of those 600 people not coming into the West End to go to Cheers."

15. Mr Waods responded that the practical effect of the judge’s view was that each licence was lost. He
took the judge 1o the Guidance. The dialogue between Mr Woods and the judge continued. At one point
the judge said that she did not think there was any reason why Mr Woods could not argue the circumstances
of a particular case. The judge was not saying that he would not succeed or that he would be unsuccessful.
It was a matter of fact and degree. It can be better to have premises moving, but if it was moving out of a
residential area and into a quiet area, one was entitled to raise that fact,

16. Mr Woods then outlined two issues he wanted the judge to address: the general issus of cumulative
Impact zones and whether natural wastage meant that a licence was lost to the operation; and what was the
effect of a non- operating licence. The judge said that she could understand the questions he had raised,

i was whether a licence in these circumstances had any value, She thought that this may well be of interest

and importance, but she would like some agreement between the parties as to the questions she was being
asked to answer,

17 She then adjourned for the questions to be drafted by the parties. The hearing resumed. Before
answering the questions, the judge asked what would happen when she answered them. Did she then hear
evidence and praceed to the end of the hearing? Mr Woods replied that he would be happy to be guided by
the judge and by Mr Matthias QC. Mr Woods' initial view was that if the judge was against Novus an that
point, there did not seem to be much point in continuing with the appeal. It may be that the judge would
then be asked to state a case.

18. The judge asked what Mr Woods was saying: that if her answers to those questions were not what
Novus wanted to hear, the appeal would be abandoned? Mr Woods said that he was not sure whether the
judge would dismiss the appeal or whether Mr Woods would withdraw it.

18. The judge handed down written answers to the two questions on the afternoon of the first day of the
hearing. There then followed discussions as to the meaning of question 2, as a result of which the judge
adjoumed the appeal to the following morning. On the following morning, the judge varied her answer to
question 2. MrWoods then said that, having considered the points which had been canvassed the previous
day, and the judge now having answered those two questions, he almost needed to ask one further question
which was speciflc to the case of those Instructing him “and | therefore need to ask you for a ruling on a third
question on this particular case".

20. He handed a copy of the question to the clerk. The Judge said that it was difficult because that was
the answer to the hearing as a whale "which | have not had and | would want because 1 kriow this can go
further, and | wouid want a little time to make sure the answer | give is in the appropriate terms". Mr Woods
confirmed that in all probability the matter would be appealed. Mr Matthias QC then suggested a slight
change of wording to question 3.
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21. Mr Woods said that the principle of the appeal was the surrender of the Cheers hours. The judge
asked whether Mr Woods was content for her to answer question 3. He replied that if she maintained her
approach, in his view that was dismissing the appeal because she could not find exceptional circumstances.
The judge then enquired again whether both parties were conient for her to answer question 3. MrWoods
replied that he could see no altemnative. After an adjournment, the judge answered question 3. After daing
s0, the judge asked whather she had answered the question. She added that she was not sure that she
could answer it in global terms. Here, in the particular application, it was not capable of being an exception-
al circumstance because it was a non- operating licence. She had to rule on what was before her in that
case. In her view a single fact was unlikely to be an exceptional circumstance. It was very different for a
court to say that it could never be an exceptional circumstance, but Cheers was a non- operating licence,
and in the circumstances she could only say what she had said without hearing the evidence, "l am quite
happy to say this non- operational licence cannot amount to exceplional circumstances".

22. Subsequent to the hearing, the judge incorporated her answers to the three questions in a formai
decision. Question 1 was as follows:

"s it lawful for a Cumulative Impact Policy to operate so as to reduce the number of premises licences when
premises licences become unable to continue to operate because of redevelopment, loss of property interest
or any other similar matter?"

The judge answered "yes". She said that a premises licence was indefinite in duration unless otherwise
stated, thus it could be surrendered as part of an application for different premises, and the licensing author-
ity would have to take the surrender into account. However, section 17(3) of the Licensing Act 2003 pro-
vided that an application for a premises licence had to be accompanied by a plan of the premises to which
the application related. That being the case, it would be difficult for a holder of a premises licence to show
that premises are operating in accordance with the premises licence if there had been re- development
which substantially changed the premises.

23. That did not terminate the licence itself, she added, and the operator could apply to vary it, or argue
that the surrender of the licence was an exceptional circumstance A licensing authority could, as a result,
allow an exception to their policy, as Westminstar had provided for in section 2.4.5 of the Statement of Li-
censing Policy. Given the way in which (he statute was drafted, the judge said that she had no doubt that a
premises licence was not transferable between premises. A surrender of one licence was a circumstance to
be considered by a licensing authority when deciding whether or not to grant 2 new premises licance.

24, Question 2 was in the following terms:

"If a premises licence has been issued by a Local Authority under the Licensing Act 2003 and the Premises
Licence Holder becomes unable to operate the licence at those premises are the benefits of that licence
(occupancy levels and licensable activities) lost?"

The judge answered “yes". However, she explained that did not prevent the loss of those occupancy levels
or indeed licensable activities being raised in any application for a new premises licence or application to
vary an existing premises licence. It could be part or all of an exceptional circumstance as a result of what a
licensing authority should grant on such an application.

25. Then there was question 3:

“The application for a new licence at Jewsl, Glasshouse Street {(which in practice would extend the terminal
hour from 1.00am Monday to Saturday to 3.00am Monday to Saturday) which is made on the basis that the
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premises licence dated 27 April 2009 at Cheers, 72 Regent Street (which includes an occupancy level of 600
at 114.5 licensable hours) will be surrendered s not capable of itself of being exceptlonal circumstances un-
der 2.4.5 Westminster City Council Licensing Policy because the Cheers licence can no longer operate at 72
Regent Street due to redevelopment and the premises are no longer operating.”

In her view, and regardless of any Statement of Licensing Policy, the judge said that a simple surrender of a
premises licence could not be an exception to any Statement of Licensing Policy unless it promoted the li-
censing objectives set out in the legislation. Accordingly, any tribunal had to consider any application in the
round, and the question it had to answer was: did the application promote the licensing objectives? Single
factors were unlikely ever to comply with that requirement. A Statement of Licensing Policy was only ever a
guide. A simple surrender of a licensing premises was not of itself a guarantee that exceptional circum-
stances existed which would entitle a deviation from a licensing authority Statement of Licensing Policy.

26. In paragraphs 2 and 3 of her answer to question 3, the judge said this:

“In this case, the Licensing Authority argue that despite the de facto closure of licensed premises on the Cafe
Royal site, the area is still subject to cumulative stress, and the Council's policy relating to cumulative stress
is still valid and necessary. The licence offered in surrender here is for the premises that used to operate
under the name of Cheers which closed on 1 January 2009. The building which it operated is demolished.
There are witness statements relating to other objections to the application made by the appeliant,

In these particular circumstances, the surrender of the premises licence at Cheers is not capable of itself of
being an exceptional circumstance under paragraph 2.4.5 of the Respondent's Statement of Licensing Policy
sufficient 1o require this application to be granted.”

She therefore dismissed the appeal:

Legal framework and policy

27. Licensable activities are set out in section 1 of the Licensing Act 2003. These are the sale by retail
of alcohol, the supply of alcohol in a club, the provision cf regulated enterfainment and the provision of late
night refreshments (section 1(1)). Section 4 of the Act provides that a licensing authority must carry out its
licensing functions with a view to promoting the licensing objectives. Those objectives are listed in section
4(2) as the prevention of crime and disorder, public safety, the prevention of public nuisance and the protec-
tion of children from harm.

28. Under section 11, "premises licence" is defined as a licence granted in respect of any premises
which authorised the premises to be used for one or more licensable activities. Section 17 deals with appli-
cations for a premises licence. Under section 17(3)(b), an application for a premises licence must be ac-
companied by a plan of the premises to which the application relates in the prescribed form. An application
made in accordance with the requirements of section 17, and advertised in accordance with that section,
must be considered by the licensing authority in accardance with section 18. As far as is relevant, that sec-
tion provides as follows:

“(2) Subject to subsection (3), the authority must grant the licence in accordance with the application subject
only to--

(a) such conditions as are consistent with the operating schedule accompanying the application, and
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(b) any conditions which must under section 19, 20 or 21 be included in the licence.
(3) Where relevant representalions are made, the authority must--

(a) hold a hearing to consider them, unless the authority, the applicant and each person who has made
such representations agree that a hearing is unnecessary, and

(b) having regard to the representations, take such of the steps mentioned in subsection (4) {if any) as it
considers necessary for the promotion of the licensing objectives.

(4) The steps are--
(a) to grant the licence subject 1o--

(i) the conditions mentioned in subsection {2)(a) modified to such extent as the authority considers nec-
essary for the promotion of the licensing objectives, and

(ii) any condition which must under section 19, 20 or 21 be included in the licence;
(b) to exclude from the scope of the licence any of the licensable activities to which the application relates,
{c) to refuse 1o specify a person in the licence as the premises supervisor,
(d) to reject the application.

(5) For the purposes of subsection (4)(a)(i) the conditions mentioned in subsection (2)(a) are modified if any
of them is altered or omitted or any new condition is added.

29. Under section 24(1), a premises licence has to be in the prescribed form. Regulations under that
sub- section must, in particular, provide for the licence to include a plan of Ihe premises to which the licence
relates. Section 26 provides that the duration of a premises licence is until it is revoked or, if grarted for a
limited period, that period expires. Licences can be surrendered pursuant to section 28 of the Act.  Within
28 days of a licence lapsing through surrender, section 50 enables persons to apply for its transfer to them
so that, in effect, it is reinstated.

30. Sections 34 to 36 of the Act concern applications to vary premises licences. Saction 36(6)(b) pro-
vides that a licence may not be varied under section 35 so as fo vary substantially the premises to which it
reiates.

31. The Act provides for policy and guidance o assist its application Section 5(1) demands that each
licensing authority must, in respect of each three- year period, determine its policy with respect to the exer-
cise of its licensing functions and publish a statement of that policy. Saction 182 provides for the Secretary
of State to issue guidance to the licensing authorities on the discharge of their functions under the Act. In
carrying out its licensing functions, section 4(3) obliges a licensing authority to have regard to its licensing
statement under section 5 and any guidance issued by the Secretary of State under section 182. On ap-
peal, a Magistrates' Court must have regard to the licensing authority's published statement: R{Westminster
City Coungil) v Middlesex Crown Court and Chorion Pic [2002] EWHC 1104 (Admin).
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32. As to the machinery of the Act, section 3 constitutes Councils as licensing authorities, and section 6
obliges each licensing authority to establish a licensing committee of at least ten members. The licensing
committee may arrange for the discharge of its functions of determining an application for a premises licence
by a sub- committee (section 10(4)). Appeals against decisions of ficensing authorities are to the Magis-
trates’ Court on questions of both law and fact (section 181 and Schedule 5).

33. In RfHope and Glory Public House Limited) v City of Westminster [2011] EWCA Civ 31; [201] 175
JPL 77, the Court of Appeal held that a Magistrates' Court should only allow an appeal if persuaded that the
licensing authority is wrong. In delivering the judgment of the court, Toulson LJ said that it made good
sense that a licensee bore the burden on appeal of persuading the Magistrates' Court that the licensing
commitiee should have exercised its discretion differently, rather than the court being required to exercise
that discretion afresh (paragraphs 47- 49).

Guidance and policy

34. The Secretary of State has issued guidance under section 182 of the Licensing Act 2003. Chapter
13 of the Guidance requires that there should be an evidential basis for the decision to include a special pol-
icy within a licensing authority's Statement of Licensing Policy. For example, a local authority may be satis-
fied as to the cumulative impact of crime or anti- social behaviour, or as to the concentration of noise dis-
turbance. Paragraph 13.29 of the Guidance provides that the effect of adopting a speclal policy is to create
a rebuttable presumption, Applications for a new premises licence, or club premises certificates or varia-
tions which are likely to add to the existing cumnulative impact will normally be refused following relevant rep-
resentations, unless the applicant can demonstrate in their operating schedule that there will be no negative
cumuiative impact on one or more of the licensing objectives,

35. The Guidance states in paragraph 13.34 that a special policy should never be absoclute. Statements
of Licensing Policy should aiways allow for the circumstances of each application to be considered properly,
and for licences and certificates that are unlikely to add to the cumulative impact on the licensing objectives
to be granted. If a licensing authority decides that an application should be refused, it will still need to show
that the grant of the application would undermine the promotion of one of the licensing objectives, and that
necessary conditions would be ineffective in preventing the problems involved.

36. Pursuant to section 5 of the Act, Westminster has adopted a Statement of Licensing Policy. The
2008 version of the statement was current when the application in this case came before its Licensing Sub-
Committee and went on appeal to the judge. Paragraph 2.3.2 of the statement states that it is the intention
generally to grant licences or variations to licences where the hours proposed are within the core hours,

The core hours are 10am to 11.30am Mondays to Thursdays inclusive; 10am to midnight on Fridays and
Saturdays; and midday to 10.30pm on Sundays. Paragraph 2.3.2 continues that it is not the policy to refuse
applications for hours longer than the core hours. Where a proposal is made to operate outside those core
hours, each application will be considered on its merits against the criteria set out.

37. The statement also contains the so- cailed "Stress Policy”. It identifies three Stress Areas, includ-
ing the West End Stress Area, which includes the premises at issue in this case. The policy explains that
the Stress Areas amount to less than 6 per cent of the total area of the City of Westminster, although they
contain 36 per cent of the licensed premises, including 64 per cent of the nightclubs, 35 per cent of the pubs
and pub restaurants, and 49 per cent of the restaurants:

"2.4.1 These areas have been identified as under stress becauss the cumulative effect of the concentration
of late night and drink led entertainment premises and/or night cafés has led to serious probiems of disorder
and/or public nuisance affecting residents, visitors and other businesses.”
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38. The reference to cumutative impact in this passage echoes the Guidance issued by the Secretary of
State, in which the cumulative impact of licensed premises on the promotion of the licensing objectives is
stated to be a proper matter for a licensing authority to consider (paragraph 13.24),

39. Paragraph 2.4.2 of the Statement of Licensing Policy then sets out the Stress Area Policy: that within
the Stress Areas, licensing applications should be refused in respect of pubs and bars, takeaway hot food
and drink establishments, and establishments providing facilities for music and dancing, other than applica-
tions to vary the hours of such premises within the core hours. The rationale is because the problems in the
Stress Areas are generally later at night than during the core hours.

40. The statement then continues that the Stress Area Policy will not be applied inflexibly and that the
individual circumstances of each application will always be considered. However, it is "intended to be strict,
and will only be overridden in genuinely exceptional circumstances” (paragraph 2.4.2).

41. At paragraph 2.4.3 the statement says that it is not possible to give a full list of examples of when
Westminster will treat an apptication as an exception. However, in considering whether a particular case is
exceptional, it will consider the reasons underlying the Stress Area Special Policy on Cumulative Impact.

42, The statement explains at paragraph 2.4.5 that the Stress Areas Policy is directed at the global and
cumulative effects of licences on the areas as a whole, and that a case is most unlikely to be considered ex-
ceptional unless it is directed at the underlying reason for having the policy. Examples of the type of pro-
posal which might constitute an exception are set out in that paragraph, aithough it is stated that any list of
such examples cannot be definitve. One example given is of a proposal to transfer an operation from one
premises to another, where the size and focation of the second premises is likely to cause less detrimental
impact and will promote the licensing objectives.

43, Paragraph 2.4.12 and Appendix 14 set out the reasons for the Stress Area Policy. Reference is
made to Westminster considering it necessary to propose special policies on cumulative impact "which aim
to limit growth of licensed premises in certain areas".

Issue 1._ Posing questions to.a court

44, In attractive and cogent submissions on behalf of Novus, Mr Gouriet QC contended, first, that the
judge should not have answered the three questions posed to her before hearing evidence. The matter was
unsuitable for determination in the abstract, apart from the substantial body of evidence in the case. Nora-
tional decision could be made otherwise than on the evidence as a whole, which the judge did not consider.
The decision to dismiss the appeal was predicated on the rulings on a preliminary issue, adverse to Novus,
which should not and could not rationally have been made at that stage in the proceedings. The decision to
dismiss the appeal was thersfore unlawful.

45, To the obvious retort that Novus’s salicitor, Mr Woods, agreed, even instigated the judge’s approach,
Mr Gouriet QC submitted that Mr Woods was on the back foot from the outset, fighting for the life of his eli-
ent's case. The judge should never have permitted what happened. Following her preliminary view, a
momentum built up which meant that the central issue of whether rejection of the application was necessary
to the licensing objectives were never addressed. Only after all the evidence was considered, including
what had happened with other licensed premises in the period between the Cheers closure and the hearing,
could it be said that Westminster's Statement of Licensing Policy applied at ail. But the judge made a pre-
liminary ruling that the non- operational licence, since Cheers had closed, could not amount to exceptional
circumstances within the framework of the policy. The judge should not have placed Mr Woods in a position
where she answered questions in the abstract without the evidence being explored. These were not ques-
tions which the judge should have contemplated answering. It was a matter of overall impression, said Mr
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Gouriet, but it was preposterous to suggest that Mr Woods had initiated the procedure, as a result of which
his client's case was dismissed before being properly considered.

48, In my view, this aspect of Novus's case is without any factual or legal foundation. At the outset of
the hearing, having pre- read the papers and the skeleton arguments of the parties, the judge gave a rea-
soned explanation of what she called a preliminary view regarding one aspect of Novus's case, namely, the
significance of its offer to surrender the premises licence for the Cheers premises, which by that time had
been demolished. She distinguished what she had held in the Billionaire case from the situation in the ap-
peal before her. By no stretch of the Imagination could it be suggested that it was wrong for the judge to do
this. It is not uncommon for judges to share with the parties a preliminary view of the case, having read the
papers. That form of openness promotes the Overriding Objective of the Civil Procedure Rules of dealing
with cases justly, in particular by saving expense, dealing with cases proportionately, and  allotting to them
the appropriate share of the court's resources. So long as a judge has not closed his or her mind to a mat-
ter, itis also consistent with dealing with a case fairly, for it enables the parties to present their cases to the
best effect,

47. As outlined earlier in the judgment, the dialogue between Mr Woods and the Judge continued, with
the judge underlining that it was a preliminary view. Mr Woods opined that his client was unlikely to have
brought the case if the Cheers licence had no significance. The judge did not invite argument from the par-
ties on the point, but Mr Woods asked the question whather it would be appropriate for him to make submis-
sions. The judge did not answer that question, but gave Mr Woods the opportunity to take instructions,
which he did, and he then asked whether he could address the judge on the value of the Cheers licence. Mr
Woods then made submissions, and having done so, it was Mr Woods who inquired of the judge whether
she would rule on what became questions 1 and 2.

48. As | read the detailed note of the hearing, in no sense did the judge invite Mr Woods to ask for the
rulings on these questions. Certainly Westminster took no initiative in that regard. As described earlier, the
judge specifically asked about the consequences of her answering the questions adversely to Novus's inter-
ests. Would Novus abandon the appeal? Mr Woods replied that he was not sure whether the appeal
should be withdrawn or dismissed. The first two questions were answered.

449, On the second day Mr Woods almost immediately said that he needed to ask for a ruling on a third
question on the particular case. The judge's response on seeing the question was to say that it was difficult
because it was an answer to the hearing as a whole, which she had not had. Mr Woods made it clear to the
judge that the principle of the case was the surrender of the Cheers hours. If she adhered to her preliminary
view regarding the significance of the surrender of the premises licence of Cheers, he effectively had no
case. Having confirmed that Mr Woods was content for her to answer the third question, she did so.

50. This brief reiteration of what happened at the hearing makes clear that it was at the instigation of
Novus, not the judge, that the questions were posed and answered. in no way can it be suggested that
Novus was forced into the course which the judge adopted. The judge had expressed a preliminary view on
one aspect of the case, but that in no sense precluded Mr Woods from advancing Novus's appeal, although it
might have Identified features which would not be considered strong points.

51, It cannot be said to be an error of law for a judge to agree to rule on a question where a party, par-
ticularly a lagally represented party, asks the judge to do so. That is subject to this caveat: the common law
method is intensely empirical. It proceeds by the accretion of cases decided in particular factual contexts.

It eschews addressing issues in the abstract, or rendering advisory opinions. It avoids pronouncing on mat-
ters where there is no dispute to be resolved. That is no doubt because common law courts see their role
as primarily resolvers of disputes, rather than as law- making bodies. There are also concerns about the
difficulties which might arise should they answer abstract questions. One side of the coin is whether the
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parties will have the incentive fully to exptore the issues; the other is whether the court itself can do the is-
sues full justice, without having some idea how they might play out in the reai world.

52. In this case the judge was not answering questions in the abstract. Novus obviously considered
that if the judge was against it regarding the significance of its offer to surrender the Cheers licence, its ap-
peal was bound to fail. Mr Woods, acting on behalf of Novus, seemed plainly of the view that there were no
other features of the appeal which offered any prospect of it succeeding. That was the derivation of the
threa questions posed to the judge, and why he sugg ested that the judge might dismiss his client's appeal if
she decided the Cheers' point against him.

Issue 2: The judge's answers

53. Novus's pleaded objection is to the answer the judge gave to question 3. Although in the course of
his oral submissions Mr Gouriet QC expressed disquiet about the questions as a whole being asked, no par-
ficular passage was icentified in the answers to question 1 and 2 as being defective. Nor, in my view, could
they be.

54, As to the answer to question 3, the focus of Mr Gouriet QC's attack was on the second and third
paragraphs. There the judge concluded that, in the particular circumstances, the surrender of the premises
licence at Cheers was not capable of itself of being an exceptional circumstance under Westminster's
Statement of Licensing Policy to require the application to be granted. The particufar circumstances the
judge identified were that the area was suffering from cumulative stress, Westminster's Stress Area Policies
were applicable, the Cheers licence offered in surrender was in respect of premises that had been closed for
a year, the building in which Cheers operated had been demolished, and the statements of witnesses ob-
jecting to the application were in the court's papers.

55, ln Mr Gouriet QC's submission, that catalogue of particular circumstances amounted to little, if any-
thing, more than a closure of the premises for a year and their demalition. In fact he contended there was
an error of fact in that the Cheers premises had not been demolished at the time of the application in Febru-
ary, the demolition occurring later in the year. In his submission, the judge’s selection of particular circum-
stances fell far short of the matters which axiomatically it was necessary to consider to make a rational de-
termination as 1o the weight to be given to the proposed surrender of the Cheers licence. There were two
bundles of evidence and documents lodged on behalf of Novus consisting of some 300 pages.

56. Nowhere in the answer to question 3, Mr Gouriet QC contended, was there any mention of a matter
informing the judge's finding that surrender of the Cheers licence, of itself, could not amount to exceptional
circumstances within Westminster's policy. n Mr Gouriet QC's submission the judge iost sight of the statu-
tory test set out in section 18 of the Act, namely, whether it was necessary to reject the application for a new
licence in order to promote the licensing objectives. The weight to be given to the proposed surrender of the
Cheers licence and its impact on the proposed licensing objectives could only rationally be assessed in the
context of a host of other material considerations. Novus's proposal involved a reduction in the number of
licences. Whether or not that reduction had been counterbalanced by other grounds, or was otherwise of no
assistance because of what had occurred, and the lapse of time since the Cheers licence had traded, was
dependent on the avidence as a whole.

57. In my judgment, there is no reviewable flaw in the judge’s analysis of the issues presented to her in
question 3. Under sections 18(3) and (4) of the Licensing Act 2003, the test in considering whether to grant
or refuse an application for a premises licence is whether it is necessary in order to promote the licensing
objectives. Westminster's licensing policy is the background under section 4(3) against which individual li-
censing decisions should be made, applying that statutory test. Waestminster has adopted a policy of refus-
ing applications for new public houses and bars in the so- called Stress Areas - where it is considered
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there is already a saturation of such establishments, the cumulative impact of which has led to prohlems of
crime, disorder and public nuisance - other than for a variation of hours within the prescribed core hours,
The policy recognises exceptional cases, although it mekes clear that a case is most unlikely to be consid-
ered exceptional unless it is directed at the underlying reasons for having the policy.

58. In this case, Novus’s application for a new premises licence at 4- 6 Glasshouse Street clearly fell
foul of the Stress Areas Policy bscause the later hours sought were outside core hours and related to the
sale of alcohol and the pravision of facilities for music and dancing. Since the application attracted relevant
representations from the Metropolitan Police, Westminster's Environmental Health Department and two local
Residents’ Assaciations, a hearing had to be convened to consider the application. It fell to Novus to seek
to persuade the licensing sub- committee that its application should be granted as an excepfion to the
Stress Areas Policy. It sought to do this, inter alla, by adducing the Cheer's licence and arguing that its sur-
render, along with that of the two existing premises licence at 4- 6 Glasshouse Street, constituted an excep-
tion for the reasons already outlined. The Licensing Sub- Commities rejected the application. Before me,

no objection was taken to the manner in which it approached the application. Itis difficult to see how there
could be.

59. There was then the appeal to the judge. She was posed question 3 in the form described. It was
framed in terms of Westminster's statement of licensing policy, with reference to the facts of the case. The
question was whether the surrender of the premises licence for Cheers was capable of itself of being an ex-
ceptional circumstance, under paragraph 2.4.5 of Westminster's policy, in relation to the application in re-
spect of the Glasshouse Street premises. Far from being wrong, the judge's answer is, in my view, self-
evidenlly correct. The application for the Glasshouse Street premises was to exiend the hours during which
alcohol could be sold and music and dancing provided to 3am, seven days a week. Since the premises
were located in the West End Stress Area, the policy indicated that the application be refused unless the
case could be considered excepfional.

The Cheers licence was extant, but the application was for premises elsewhere, Crucially the Cheers
premises were closed and, at the time of the application, ear- marked for demolition. The judge sensibly
concluded that the surrender of a redundant premises licence relating to such premises, premises which by
the time of the hearing were democlished as planned, could not of itself be capable of rendering the applica-
tion with respect to the Glasshouse Street premises exceptional in policy terms.

80. None of this is inconsistent with the lagisiation. The Licensing Act 2003 establishes a clear link be-
tween a premises licence and the particular premises to which it relates. When premises close because
they are to be demolished, the premises licence is effectively a dead letter. The licence may be extant be-
cause the holder continues to pay the fee, but the licence is of no practical use because the premises to
which it relates cannot be used.

fn my view, the surrender of a premises licence in these circumstances cannot, under the Act, promote the
licensing objectives with regard to an application for a new premises licence in respect of other premises
situated eisewhere. In my judgment, the judge's answer to question 3 was faultless.

61. | dismiss the claim.

62. MR MATTHIAS: My Lord, we are obliged. There is an application for costs. | would ask you to
undertake a summary assessment, if you would be prepared to do so. Can passup - -

63. MR JUSTICE CRANSTON: Has Mr Booth seen that?
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64. MR MATTHIAS: Yes, my Lord, schedules of costs were exchanged on Friday.
65. MR JUSTICE CRANSTON: Mr Booth, what do you say about it?

66. MR BOOTH: My Lord, obviously | cannot resist the principle of cosis on this, My learned friend did
exchange with my solicitors on Friday this schedule, or a schedule that loaked very like this one. | took in-
structions this morning that we were happy with the quantum on the schedule as provided. However, there
are two additions, | am instructed, on this new schedule which you have before you. The first of those is the
final entry above counsel's fees, attendance at hearing 11 April. 1do not see how | can resist that. That
does not seem unreasonable. As regards my learned friend's fees, and | do hesitate to take any paint on
this, but, in my submission, with the greatest of respect to my learned friend, it was not necessary for
Queen's Counsel to attend this hearing.

67. MR JUSTICE CRANSTON: That takes out £1,000. | think | said that there was no need for you to
attend.

68. MR MATTHIAS: My Lord, you did.
69. MR JUSTICE CRANSTON: | can appreciate why you might, but I think we might take that out.
70. MR MATTHIAS: There would have been a fee for anyone who did attend, of course.

71. MR JUSTICE CRANSTON: i was assuming your solicitor might attend. She appears to be very
competent.

72, MR MATTHIAS: Sheis.

73. MR JUSTICE CRANSTON: What would the fee be if someone did attend?
74. MR MATTHIAS: [f it were a junior, | apprehend it would be half of that.

75. MR JUSTICE CRANSTON: £500. Anyihing else?

76. MR MATTHIAS: s that the entirety of the sum bar £5007

7. MR JUSTICE CRANSTON: Yes.

78. MR MATTHIAS: We are very obliged.

79. MR JUSTICE CRANSTON: Mr Booth?

80. MR BOOTH: My Lord, there is an application for permission to appeal your decision. The first ba-
sis on which | would seek leave from your Lordship to appeal is that, on the defendant's own case, the Dis-
trict Judge determined the matter having regard to what we would say is an irrelevant consideration, or al-
ternatively she determined it on an erroneous factual premise, namely that at the relevant date the premises
had been demolished, whereas the evidence, such as it was before the court, was not only that the premises
had not been demotished at the date of the application, but they had not in fact been demaiished at the date
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of the licensing sub- committee hearing, the evidence being that demolition took place in July, whereas that
hearing took place in May 2009,

81. MR JUSTICE CRANSTON: Did you tell me July? You certainly told me that they had not been
demolished in February.

82, MR BOOTH: My Lord, it was July. My learned friend and leading counsel, Mr Gouriet - -
83, MR JUSTICE CRANSTON: | must say | took a note, | know. So that is the first point, yes.

84, MR BOOTH: That is the first point. Secondly, my Lord, we would point to what we say is the une-
quivocal statement by the District Judge in the transcript to the effect that this non- operational licence can-
not amount 1o exceptional circumstances. We would say that that finding simply was not open to the District
Judge given that she had not heard the evidence in the case. | appreciate that is going to the substance of
your Lordship’s judgment. But, in my submission, with respect that finding was not open to the District
Judge.

85. MR JUSTICE CRANSTON: VYes, thank you for those submissions, but | think you will have to go
elsewhere.

86. MR BOOTH: |am grateful.
87. MR JUSTICE CRANSTON: Thank you very much.

88. MR MATTHIAS: Just for the avoidance of doubt, the figure for the summary assessment is
£24,909.30.

89. MR JUSTICE CRANSTON: Yes, Thank you.

90. MR MATTHIAS: We are very grateful.






Additional Conditions Proposed to the Police for HERE, St Giles
Square, Denmark Place - variation application

1. The security team, working in conjunction with the Outernet security
team, shall monitor parking along Denmark Street and shall
discourage patrons from parking illegally. If cars have parked
illegally then security shall inform Camden Council for the purposes
of ticketing.

2. The premises licence holder shall host, at least every quarter, a
meeting inviting local residents and businesses to attend.

3. A direct dial telephone number shall be provided to residents that
shall be manned during operating hours of the venue. Details of any
calls received shall be logged and a note subsequently made of the
action taken. Details to be made available upon request to
responsible authorities.

4. From midnight, when the venue is trading, external sound checks
shall be carried out every 30 minutes and logged.

5. Where the premises are operating until 4 am, then from 11 pm Club
Scan shall be used as a condition of entry for any member of the
public (excluding VIP, artists, or manager guest list) attending a
public promoted event.



